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The Supreme Court of Queensland 
was asked to consider whether the 
beneficiaries under a Will were entitled 
to compensation from the estate in 
accordance with section 107 of the 
Powers of Attorney Act 1998 (Qld) (the 
Act) for the loss they suffered as a result 
of the actions of the attorney of the 
deceased. 

Section 107 of the Act is unique to 
Queensland. It gives the beneficiaries of 
a Will the ability to apply to the Court 
for compensation from the estate for the 
loss of a benefit if such loss is due to the 
sale or other dealings with the deceased’s 
property by an attorney during the 
deceased’s lifetime. Notably, the provision 
applies even if the beneficiary whose 
benefit is lost is the attorney who caused 
the loss to occur; as was the circumstance 
in this case.

Ms Neuendorf, the attorney of both Ms 
Dickfos and Ms Shaw, sold a property 
owned jointly by Ms Dickfos and Ms Shaw 
for their mutual benefit in May 2010. Ms 
Shaw died in June 2011. Upon Ms Dickfos’ 
subsequent death in August 2012 it was 
discovered that the same property had 
been bequeathed to Ms Neuendorf and 
Ms Shaw’s niece, Ms Brandon by Ms 
Dickfos in her Will executed in September 
2004. However, as the property had 
already been sold there was no benefit to 
Ms Neuendorf and Ms Brandon under the 
will as they did not receive a share of the 
residuary estate.

As the executor of Ms Dickfos’ Will, the 
Public Trustee of Queensland, was granted 
administration of her estate in November 
2012 and promptly notified both Ms 
Neuendorf and Ms Brandon that their 
benefit under the Will had been lost. The 

Public Trustee suggested that they consider 
making an application under section 107 of 
the Act for compensation from the estate. 

The Court found that the sale of the 
property by Ms Neuendorf was consistent 
with her duty as an attorney as it was for 
the benefit of Ms Shaw and Ms Dickfos. 
However as this resulted in the failure of 
the gift in the Will to her and Ms Brandon, 
the Court held that this was a case where 
actions properly taken by an attorney 
resulted in a loss to them both and that 
section 107 of the Act should apply in 
their favour with an award of appropriate 
compensation. 

Section 107 of the Act gives little guidance 
upon how compensation should be 
calculated apart from giving the Court the 
discretionary power to compensate for the 
loss from the estate. 

The Court considered the following 
factors when calculating the amount of 
compensation payable to Ms Neuendorf 
and Ms Brandon:

• The size of Ms Dickfos’ estate, being a 
mere $183,378.

• The value of the property had it 
not been sold, determined to be 
approximately $310,000. Ms Dickfos’ 
share was assessed at $155,000, being 
the maximum that could have been 
received had the property not been 
sold.

• The conduct of Ms Neuendorf 
which was deemed to have been 
consistent with her duty as attorney 
and therefore did not bar her from 
receiving compensation.

• The residuary beneficiary was a 
charity.

Lost and found 
Neuendorf & anor v the Public Trustee of QLD as executor of the estate of J R 
Dickfos (deceased) [2013] QSC 156

• The legal costs to be paid out of the 
estate would significantly reduce the 
charity’s benefit under the Will.t

After consideration of these factors 
and mindful not to significantly diminish 
the charity’s benefit under the Will, to 
adequately compensate the applicants for 
their loss of benefit the Court determined 
that the amount of compensation payable 
to Ms Neuendorf and Ms Brandon should 
be 84.5% of the estate, with the remaining 
15.5% to be gifted to the charity.

Comment: In Queensland, due to 
the application of section 107 of the 
Act beneficiaries that lose their benefit 
under a Will due to the actions of an 
attorney may receive compensation. 
However, such compensation may not 
fully compensate the beneficiaries if 
the estate is small or to do so would 
disadvantage other beneficiaries’ 
benefits under the terms of the Will. 

To avoid the costs of an application 
under section 107 consideration should 
be given to providing an alternative gift 
to a beneficiary if the initial gift should 
fail. Likewise, the same consideration 
should be given by Willmakers residing 
in other States and Territories as this 
remedy is only available in Queensland. 
If alternate gifts are not contemplated 
then the Will should be reviewed if the 
particular asset is disposed of during 
the Willmaker’s lifetime however, 
this can be particularly problematic 
if the attorney sells such assets in 
circumstances where another Will 
cannot be executed by the Willmaker 
due to a lack of mental incapacity.
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Effect of marriage on the validity of a Will 
Steel v Ifrah [2013] VSC 199 

The Victorian Supreme Court was asked 
to consider whether the deceased’s Will 
was revoked as a consequence of her 
subsequent marriage. 

The deceased prepared her Will in 
March 2010 and married in October 
2010. Pursuant to section 13 of the Wills 
Act 1997 (Vic) a Will is revoked by the 
marriage of the Willmaker unless the Will 
is made in contemplation of that marriage 
(whether that contemplation is expressed 
in the Will or not). 

The deceased’s Will did not express that 
it was in contemplation of marriage. The 
Victorian Supreme Court was tasked by 
the deceased’s son to decide whether the 
Will ought to be revoked.

At the time she provided instructions to her 
solicitor to prepare her Will, the deceased 
was engaged to her partner and had set a 
date for her wedding. She did not however 
inform the solicitor of the impending 
wedding date and it was found that the 
solicitor had failed to make appropriate 
enquires. 

The Court considered the meaning of 
“contemplation of marriage” and the 
policy behind the legislation, that marriage 
should revoke a Will. The Court held that 
based on the language of the legislation 
the term “contemplation” was a state of 
mind. Accordingly, it must appear that the 
Willmaker gave thoughtful consideration to 
the prospect or expectation of marriage to 
a particular person when preparing her Will, 
as it is commonly understood that marriage 
is an event which affects a Willmaker’s 
testamentary wishes. 

To determine the deceased’s state of 
mind the Court considered a range of 
evidence including, the nature and length 
of the deceased’s relationship with her 
partner, her instructions to prepare a new 
Will, her discussions with friends about 
amending her Will, the circumstances 
surrounding her marriage and planning of 
her wedding and the provision left in her 
Will for her soon to be husband. 
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There was evidence that from the time 
of her engagement, the deceased had 
an increased desire to create a new 
Will to protect the entitlements of both 
her children and her partner’s children. 
Additionally, she had spoken to her partner 
about amending her Will as a result of their 
impending marriage which she had not 
mentioned prior to their engagement. 

Whilst the deceased discussed her 
relationship with her solicitor she did not 
reveal their plans to marry. The Court 
found that a prudent solicitor ought to 
have inquired to that fact and advised the 
deceased as to the effect the marriage 
would have upon the validity of her Will. It 
was not for the deceased to know that this 
information was important and relevant. 

Another key factor which the Court took 
into consideration was that the deceased 
had been separated from her previous 
husband for many years and was in the 
process of finalising her divorce in order 
to marry her new partner. The deceased’s 
solicitor knew of this and again the Court 
found that the solicitor ought to have made 
enquires with the deceased about her 
relationship and any possible marriage. 

On the weight of evidence, the Court found 
that the deceased had contemplated her 
upcoming marriage when preparing her 
Will and accordingly the Will was not to be 
revoked.

For example, in the South Australian 
case of In the Estate of Dawes [2011] 
SASA 236 the deceased was suffering 
from a terminal illness. He prepared 
his own Will which did not include 
a contemplation of marriage clause 
and married the following day. The 
deceased died the day after his 
marriage. The Will was therefore 
revoked.

An application was made to the 
Supreme Court by the deceased’s 
brother, in his capacity as executor, for 
rectification of the Will to expressly 
include the deceased’s contemplated 
marriage. The Court accepted that as 
the deceased prepared his own Will 
he was unlikely to have known that 
his Will would be revoked as a result 
of his marriage, and consequently 
ordered rectification of the Will to give 
proper expression to the deceased’s 
testamentary intentions.

Comment: If you have married since 
the preparation of your last Will you 
may have also unwittingly revoked 
your Will. It is therefore possible that 
your estate will not be distributed in 
accordance with your testamentary 
wishes. Likewise, if you are planning 
to marry, it is important that you 
have your Will reviewed prior to the 
marriage. 

New South Wales, Queensland and 
Tasmania have similar legislation to 
the Victorian Wills Act in that it is not 
a requirement for the contemplation 
of marriage to be expressed in the 
Will as evidence of the Willmaker’s 
state of mind can be relied upon to 
avoid marriage revoking the Will. 
The position in South Australia, the 
Northern Territory and the Australia 
Capital Territory is slightly different as 
the contemplation of marriage must 
be clearly expressed in the Will. In 
these jurisdictions an application may 
be made to the Supreme Court for 
rectification to avoid revocation of the 
Will.  
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Competing interests over an estate with no Will 
Peipi v Peipi as Administrator of the Estate of the late Ashoor Hilaney [2013] 
NSWSC 1520

The deceased died without a Will, leaving 
a daughter and a partner to whom he was 
not married.

The New South Wales Supreme Court 
was asked to consider:

• Whether the deceased’s partner 
satisfied the definition of a de facto 
spouse.

• If so, whether the daughter had a claim 
for provision from the estate.

The deceased’s daughter denied that 
the partner was a de facto spouse of the 
deceased, and therefore, she was not 
entitled to receive any benefit from the 
estate. If the partner was to benefit from 
the estate, the deceased’s daughter claimed 
that she should receive provision on the 
basis of her considerable needs due to a 
profound disability.

De facto relationship 

The nature of the relationship between 
the deceased and the partner was an 
important issue for the Court. Pursuant to 
the Succession Act 2006 (NSW) a spouse 
of a deceased (including a de facto spouse) 
is entitled to receive their personal effects 
and a legacy of $350,000 from the estate*, 
which in this case comprised the whole of 
the estate. At trial the net estate was valued 
at approximately $155,000 which consisted 
of real property in which the deceased and 
his partner had lived. However, after the 
inclusion of the notional estate, the Court 
determined the estate to be valued at 
approximately $325,000 a sum less than the 
statutory amount entitled to be received by a 
de facto spouse.

When determining if the partner was a de 
facto spouse of the deceased the Court 
considered, amongst other factors:

• The duration of their relationship.

• The nature of their common 
residence.

• The degree of financial independence.

• Their reputation and the public 
aspects of the relationship.

• Their commitment to a shared life.

In doing so the Court examined their 
entire history and the respective 
contributions, both financial and non-
financial of the deceased and the partner 
to the relationship. The Court was 
satisfied that the partner was a de facto 
spouse of the deceased and therefore as 
the estate was less than $350,000, she 
was entitled to the whole of the estate.

*The amount of the entitlement of a spouse to an intestate estate is affected by the personal circumstances of the deceased and varies from state to state so independent 
advice should be sought.
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The next question for the Court was the 
amount that the daughter should receive. In 
determining that issue, the Court considered 
the comparative situation of the partner. 

As the relationship between the deceased 
and the partner existed for only two 
years, the Court held that the needs of 
the daughter were significantly higher than 
the needs of the partner. However the 
partner also demonstrated that she too was 
dependent on the deceased and that she 
also required provision from the estate. 

The Court awarded the daughter 65% 
of the estate and notional estate and the 
partner the remaining 35% which included 
superannuation benefits which had 
previously been paid for the benefit of the 
daughter to her mother.

Claim for provision

As a child of the deceased, the daughter 
was eligible to claim provision from the 
estate. However, the entire estate was 
now due to the deceased’s partner.

The Court considered:

• The relationship between the 
daughter and the deceased.

• The size of the deceased’s estate.

• The financial circumstances of the 
daughter compared to that of the 
partner.

• The health and wellbeing of the 
daughter.

• The ability for the daughter to 
provide for herself.

• The contributions made by the 
deceased to the daughter during his 
lifetime.

The daughter was completely dependent 
in all areas of her life. The extent of her 
disability, her required ongoing care 
and medical treatment she was likely to 
require in the future meant that she had 
significant financial needs. The Court 
determined that by not receiving any 
benefit she was not adequately provided 
for and accordingly she was entitled to a 
share of the estate.

Comment: This case highlights the 
numerous factors the Court takes 
into consideration when assessing 
whether a partner satisfies the legal 
definition of a de facto spouse and 
when an applicant seeks further 
provision from an estate. There is no 
specific formula for determining these 
issues and the Court must assess 
each case on its own individual facts. 

While estate planning is important 
for all individuals it is crucial that 
individuals with blended families 
do not ignore its importance, as 
has been reflected in this case. 
Had the deceased prepared a Will, 
he would have avoided his estate 
and particularly his loved ones, 
considerable time and expense.
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Minors have superannuation death benefits too 
D13 - 14/048 [2013] SCTA 124

The Superannuation Complaints Tribunal 
of Australia (Tribunal) recently considered 
how the superannuation death benefits of a 
16 year old member should be paid. 

At the date of his death the deceased 
member had death benefits in the amount 
of $33,673, mostly comprising insurance. 
The deceased’s parents had separated when 
the deceased was 7 years old. Pursuant to a 
Family Court Order, the deceased resided 
with his mother.

When the deceased initially joined the 
superannuation fund he nominated his 
mother as the preferred beneficiary. 
Twice after joining the fund the deceased 
completed a change of membership 
details form and each time confirmed his 
nomination of his mother as the beneficiary. 
This nomination was not a binding 
nomination. 

The superannuation trustee determined to 
pay all of the death benefits to the mother.

The deceased’s father then disputed the 
trustee’s determination and brought the 
matter before the Tribunal. The father 
claimed that the death benefits should either 
be distributed equally between himself and 
the mother or alternatively equally between 
the deceased’s two siblings.

The basis of the father’s claim included that 
he had financially supported the deceased, 
that the mother influenced the deceased’s 
decision to nominate her and due to the 
mother’s financial circumstances a majority 
of the death benefits would be paid to her 
creditors. 

The mother denied many of the father’s 
statements and claimed that she had a very 
strong relationship with the deceased. 

Superannuation death benefits do 
not automatically form part of a 
person’s estate. Subject to the relevant 
superannuation trust deed, the 
Superannuation Industry (Supervision) Act 
1993 and the Superannuation Industry 
(Supervision) Regulations 1994 (SIS 
Regulations) the superannuation trustee 
determines the payment of death benefits. 

In the absence of a binding nomination 
directing the trustee how to pay the death 
benefit (if the superannuation fund permits 
binding nominations) the superannuation 
trustee may consider the wishes of the 
deceased, the financial circumstances and 
needs of the potential beneficiaries and 
the relationship between the deceased 
and the potential beneficiaries. 

A superannuation trustee must only pay a 
member’s death benefit to:

• One or more of the member’s 
dependants.

• A person who was in an 
interdependent relationship with the 
member.

• The member’s legal personal 
representative. 

In this case the parents were not 
dependant on their son nor were they in 
an interdependent relationship with him. 
As the deceased did not have a Will, there 
was also no legal personal representative. 

The superannuation trustee considered 
the SIS Regulations and the trust deed for 
guidance.

Relying upon regulation 6.22(3) of 
the SIS regulations and a clause in the 
superannuation trust deed allowing the 
trustee to pay death benefits to a non-
dependant in certain circumstances, 
and giving weight to the non-binding 
nomination that had been prepared, the 
trustee resolved to pay the death benefits 
to the mother. 

When reviewing the trustee’s decision 
the Tribunal attached significance to the 
fact that the deceased confirmed his 
nomination for his mother to receive 
the death benefit on multiple occasions 
and the evidence placed before the 
Tribunal indicated that they had a strong 
relationship. The Tribunal also considered 
the relationship between the deceased 
and his parents and the circumstances of 
each parent. The Tribunal confirmed the 
trustee’s decision to pay the death benefit 
to the mother was fair and reasonable.

Comment: This case highlights the 
importance of considering how your 
death benefits are to be paid upon 
death. If the superannuation fund 
trust deed permits, the preparation 
of binding nominations may be 
appropriate but careful consideration 
should be given to the effect of such a 
nomination. 

This case also reminds us of the 
unfortunate uncertainties of life and 
that it is not only those older in age 
who need to consider their estate 
planning. Whilst in this case the 
deceased was only 16 years of age 
and therefore unable to prepare 
a Will, it does demonstrate that 
superannuation death benefits and 
more particularly the insurance 
component of these superannuation 
policies can be significant.
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